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(c) Where a filing is made near the 
end of a fiscal year and audited finan-
cial statements for that fiscal year are 
not included in the filing, the filing 
shall be updated with such audited fi-
nancial statements if they become 
available prior to the anticipated effec-
tive date, or proposed mailing date in 
the case of a proxy statement. 

(d) The age of the registrant’s most 
recent audited financial statements in-
cluded in a registration statement filed 
under the Securities Act of 1933 or filed 
on Form 10 and Form 10–SB (17 CFR 
249.210) under the Securities Exchange 
Act of 1934 shall not be more than one 
year and 45 days old at the date the 
registration statement becomes effec-
tive if the registration statement re-
lates to the security of an issuer that 
was not subject, immediately prior to 
the time of filing the registration 
statement, to the reporting require-
ments of section 13 or 15(d) of the Secu-
rities Exchange Act of 1934. 

(e) For filings by registered manage-
ment investment companies, the re-
quirements of § 210.3–18 shall apply in 
lieu of the requirements of this section. 

(f) Any foreign private issuer may 
file financial statements whose age is 
specified in Item 8.A of Form 20–F 
(§ 249.220f of this chapter). Financial 
statements of a foreign business which 
are furnished pursuant to §§ 210.3–05 or 
210.3–09 because it is an acquired busi-
ness or a 50 percent or less owned per-
son may be of the age specified in Item 
8.A of Form 20–F. 

[45 FR 62687, Sept. 25, 1980, as amended at 46 
FR 12491, Feb. 17, 1981; 46 FR 36125, July 14, 
1981; 47 FR 54767, Dec. 6, 1982; 54 FR 10316, 
Mar. 13, 1989; 56 FR 30053, July 1, 1991; 57 FR 
45292, Oct. 1, 1992; 59 FR 65636, Dec. 20, 1994; 
64 FR 53909, Oct. 5, 1999]

§ 210.3–13 Filing of other financial 
statements in certain cases. 

The Commission may, upon the infor-
mal written request of the registrant, 
and where consistent with the protec-
tion of investors, permit the omission 
of one or more of the financial state-
ments herein required or the filing in 
substitution therefor of appropriate 
statements of comparable character. 
The Commission may also by informal 
written notice require the filing of 
other financial statements in addition 

to, or in substitution for, the state-
ments herein required in any case 
where such statements are necessary 
or appropriate for an adequate presen-
tation of the financial condition of any 
person whose financial statements are 
required, or whose statements are oth-
erwise necessary for the protection of 
investors.

§ 210.3–14 Special instructions for real 
estate operations to be acquired. 

(a) If, during the period for which in-
come statements are required, the reg-
istrant has acquired one or more prop-
erties which in the aggregate are sig-
nificant, or since the date of the latest 
balance sheet required has acquired or 
proposes to acquire one or more prop-
erties which in the aggregate are sig-
nificant, the following shall be fur-
nished with respect to such properties: 

(1) Audited income statements (not 
including earnings per unit) for the 
three most recent fiscal years, which 
shall exclude items not comparable to 
the proposed future operations of the 
property such as mortgage interest, 
leasehold rental, depreciation, cor-
porate expenses and Federal and state 
income taxes: Provided, however, That 
such audited statements need be pre-
sented for only the most recent fiscal 
year if 

(i) The property is not acquired from 
a related party; 

(ii) Material factors considered by 
the registrant in assessing the property 
are described with specificity in the fil-
ing with regard to the property, includ-
ing sources of revenue (including, but 
not limited to, competition in the rent-
al market, comparative rents, occu-
pancy rates) and expense (including, 
but not limited to, utility rates, ad va-
lorem tax rates, maintenance expenses, 
capital improvements anticipated); and 

(iii) The registrant indicates in the 
appropriate filing that, after reason-
able inquiry, the registrant is not 
aware of any material factors relating 
to that specific property other than 
those discussed in response to para-
graph (a)(1)(ii) of this section that 
would cause the reported financial in-
formation not to be necessarily indic-
ative of future operating results.
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NOTE: The discussion of material factors 
considered should be combined with that re-
quired by Item 15 of Form S–11.

(2) If the property is to be operated 
by the registrant, there shall be fur-
nished a statement showing the esti-
mated taxable operating results of the 
registrant based on the most recent 
twelve month period including such ad-
justments as can be factually sup-
ported. If the property is to be acquired 
subject to a net lease the estimated 
taxable operating results shall be based 
on the rent to be paid for the first year 
of the lease. In either case, the esti-
mated amount of cash to be made 
available by operations shall be shown. 
There shall be stated in an introduc-
tory paragraph the principal assump-
tions which have been made in pre-
paring the statements of estimated 
taxable operating results and cash to 
be made available by operations. 

(3) If appropriate under the cir-
cumstances, there shall be given in 
tablular form for a limited number of 
years the estimated cash distribution 
per unit showing the portion thereof 
reportable as taxable income and the 
portion representing a return of capital 
together with an explanation of annual 
variations, if any. If taxable net in-
come per unit will become greater than 
the cash available for distribution per 
unit, that fact and approximate year of 
occurrence shall be stated, if signifi-
cant. 

(b) Information required by this sec-
tion is not required to be included in a 
filing on Form 10–K and Form 10–KSB. 

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat 685; sec. 
308(a)(2), 90 Stat. 57; secs. 13, 15(d), 23(a), 48 
Stat. 894, 895, 901; sec. 203(a), 49 Stat. 704; 
secs. 3, 8, 49 Stat. 1377, 1379; secs. 4, 6, 78 Stat. 
570–574; sec. 2, 82 Stat. 454; secs. 1, 2, 84 Stat. 
1497; secs. 10, 18, 89 Stat. 119, 155; sec. 308(b), 
90 Stat. 57; secs. 202–204, 91 Stat. 1494, 1498–
1500; 15 U.S.C. 77g, 77j, 77s(a), 78m, 78o(d), 
78w(a)) 

[45 FR 63687, Sept. 25, 1980, as amended at 47 
FR 25122, June 10, 1982]

§ 210.3–15 Special provisions as to real 
estate investment trusts. 

(a)(1) The income statement prepared 
pursuant to § 210.5–03 shall include the 
following additional captions between 
those required by § 210.5–03.15 and 16: (i) 

Income or loss before gain or loss on 
sale of properties, extraordinary items 
and cumulative effects of accounting 
changes, and (ii) gain or loss on sale of 
properties, less applicable income tax. 

(2) The balance sheet required by 
§ 210.5–02 shall set forth in lieu of the 
captions required by § 210.5–02.31(a)(3): 
(i) The balance of undistributed income 
from other than gain or loss on sale of 
properties and (ii) accumulated undis-
tributed net realized gain or loss on 
sale of properties. The information 
specified in §210.3–04 shall be modified 
similarly. 

(b) The trust’s status as a real estate 
investment trust under applicable provi-
sions of the Internal Revenue Code as 
amended shall be stated in a note re-
ferred to in the appropriate state-
ments. Such note shall also indicate 
briefly the principal present assump-
tions on which the trust has relied in 
making or not making provisons for 
Federal income taxes. 

(c) The tax status of distributions per 
unit shall be stated (e.g., ordinary in-
come, capital gain, return of capital). 

[45 FR 63687, Sept. 25, 1980, as amended at 50 
FR 49532, Dec. 3, 1985]

§ 210.3–16 Financial statements of af-
filiates whose securities 
collateralize an issue registered or 
being registered. 

(a) For each of the registrant’s affili-
ates whose securities constitute a sub-
stantial portion of the collateral for 
any class of securities registered or 
being registered, there shall be filed 
the financial statements that would be 
required if the affiliate were a reg-
istrant and required to file financial 
statements. However, financial state-
ments need not be filed pursuant to 
this section for any person whose 
statements are otherwise separately 
included in the filing on an individual 
basis or on a basis consolidated with 
its subsidiaries. 

(b) For the purposes of this section, 
securities of a person shall be deemed 
to constitute a substantial portion of 
collateral if the aggregate principal 
amount, par value, or book value of the 
securities as carried by the registrant, 
or the market value of such securities, 
whichever is the greatest, equals 20 
percent or more of the principal 
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